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IN THE SUPREME COURT OF THE STATE OF IDAHO

No. 38877-2011
RANDY POOLE and TRUDI POOLE
Appellants

v.
DARIN DAVIS dba DAVIS CONSTRUCTION
Respondent

RESPONDENT'S BRIEF

Appeal from the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Bingham.
Honorable Peter McDermott, District Judge, presiding.
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I.

STATEMENT OF THE CASE
This statement of the case comes from the Clerk's Record on Appeal and the Reporter's

Transcript which is limited to the Closing Arguments of the attorneys.
The Clerk's record, requested by the Appellants, includes the original Complaint (R.9) and
the Respondent Darin Davis' Answer and Counterclaim (R16).
Appellants filed an Amended Complaint on July 2, 2010 (R.52). The Respondent, Darin
Davis, filed an Answer to the Amended Complaint and Counterclaim on July 13, 2010 (R60).
The Clerk's record also includes the Respondent's Exhibit Index (R77) and Appellants'
Exhibit List (R81).
The next document in the Clerk's record is the Special Verdict (R84). The Special
Verdict found that the Respondent had not breached his contract with the Appellants and had not
breached the implied warranty of habitability. The jury did, however, find that the Respondent
committed fraud.
A judgment on the Special Verdict was entered on January 14, 2011, entering an award
against the Respondent in the sum of $65,331.00 (R87). Appellants then filed a Memorandum of
Law in Support of Attorney's Fees and Costs on January 26, 2011 (R.89). The District Judge
entered an order on March 4, 2011, finding that there had been no prevailing party and that each
party was to bear their own attorney's fees and costs (R.1l7). Appellants filed a Motion to
Reconsider the Denial of Award of Attorney's Fees and Costs on March 17, 2011 (R.1l9).
The District Court entered another Minute Entry and Order dated April 22, 2011 (R.127).
The Court denied the Appellants' Motion to Reconsider and denied Appellants' Motion for an
award of Attorney's Fees and Costs. Appellants then filed their Notice of Appeal on June 3, 2011
(RI29). The Notice of Appeal raised the sole issue of the denial of attorney's fees and costs.
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The only other portion of the record available for the Court's review is the Reporter's
transcript of the Closing Arguments of counsel at the conclusion of the trial.
The pleadings disclose that the Appellants filed and ultimately pursued an Amended
Complaint against the Respondent for the following:
(1) First cause of action - Breach of contract (R.53)

(2) Second cause of action - Breach of contract (R.54)
(3) Third cause of action - Breach of implied warranty of workman-like performance
(R.55)
(4) Fourth cause of action - Fraud
The Respondent, Darin Davis, filed a Second Amended Answer and Counterclaim. The
Respondent denied the allegations of the Appellants' Complaint and asserted certain affirmative
defenses (TR.64). The affirmative defenses included a claim that the contract between the parties
had been orally modified (TR.64); that the Appellants' had waived any claim regarding change
orders (TR.64); estoppel (R.65); misuse of construction funds (R.65); accord and satisfaction
(R.65); and unjust enrichment or quantum meruit (R.65).

The Respondent Davis filed a

counterclaim alleging a modification of the written agreement increasing the purchase price of the
home (R.65). The Respondent Davis also included a claim for unjust enrichment or quantum
meruit (R.67) and Promissory Estoppel (R.69).
These are all the pleadings that set the stage for the trial and framed the claims of the parties
as required by the Idaho Rules of Civil Procedure.
The only other document which reflected the course of the proceedings was the jury's
Special Verdict Form and the Judge's ultimate Judgment on the Special Verdict Form.
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There is no other record for this Court to consider in determining whether or not the award
of damages was so related to a commercial transaction as to justifY the award of attorney's fees or
whether or not the Appellants were in fact the prevailing parties in this case.

A. ISSUES ON APPEAL
1. The Appellants have failed to include enough documentation in the Clerk's Record and
in the Reporter's Transcript for this Court to be able to make a meaningful review of
the case in order to determine whether or not the Judge abused his discretion in refusing
to award attorney's fees and costs.
2. Notwithstanding the failure of the Appellants to establish an adequate record for proper

review, the Respondent urges the Court to find that the Appellants were not the
prevailing party and are not entitled to an award of attorney's fees under Idaho Code
12-120(3) or 12-121.
B. STANDARD OF REVIEW
The standard of review in awarding or denying attorney's fees is "abuse of discretion".

1. ARGUMENT - INSUFFICIENT RECORD
The special verdict demonstrates that the jury did not believe that the Respondent, Darin
Davis, had breached his contract with the Appellants. Further, the jury did not believe that the
Respondent, Darin Davis, had breached the implied warranty of workmanship with respect to the
construction of the home.

However, the jury did find that Davis had committed fraud and

awarded damages.
There is nothing

III

the record before the Court that allows the Court to make a

determination that the fraud is so closely connected to the contract itselfthat an award of attorney's
fees is merited. There is nothing in the record to indicate what the jury found with respect to the
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claimed fraud. The Appellants are simply asking this Court to make the quantum leap that,
because they filed suit against the Respondent pertaining to the construction of a home, they are
automatically entitled to an award of attorney's fees as the prevailing party. But the Appellants
have failed to provide a record sufficient for the Court to review and conclude that the award of
damages of $65,331.00 also justifies an award of attorney's fees.
The record itself makes clear that on two of the three claims filed by the Appellants, they
did not prevail.
Further, there is no Idaho case law that supports the proposition that simply because one
proves a fraud based upon the nine elements required under Idaho law that a Plaintiff is entitled to
an award of attorney's fees and costs automatically.

II.

STATEMENT OF THE LAW
This Court has often repeated that it will not attempt to speculate nor will it parse through a

record if an Appellant has not submitted a sufficient record or has otherwise failed to make
appropriate references to the record to support its' claims. See Woods vs. Sanders 244 P.3d, 197,
207 (Idaho 2010); Kuhn vs. Colwell Banker Landmark Inc., 150 Idaho 245 P.3d, 992, 997 and
1007 (Idaho 2010); Liponis vs. Bach, 149 Idaho 372, 234 P.3d 696 (Idaho 2010).

2. ARGUMENT - APPELLANTS WERE NOT A PRE V AILING PARTY
The record does not support the contention that the Appellants were the prevailing party in
this lawsuit, entitling them to an award of attorney's fees and costs.
Even if the Court believes that the status of the record gives the Appellants a basis upon
which to make a claim for attorney's fees and costs, the Respondent, Darin Davis, argues that the
Appellants are not the prevailing party based upon the existing record and are not entitled to an
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award of attorney's fees and costs.

The Judge properly exercised his discretion in determining

that the Appellants were not a prevailing party and refused to award attorney's fees and costs.

3. ARGUMENT - APPELLANTS OVERREACHED IN THEIR CLAIMS
In the Appellants' Complaint, the Appellants allege that the Respondent should be
required to refund the Appellants the sum of $262,458.00 in excess funds (R.54).
On the Appellants' First Cause of Action, Breach of Contract, the Appellants did not
prevail.
In their Second Cause of Action, Breach of Contract for failure to obtain a Certificate of
Occupancy, repair defective work and failure to complete a punch list, the Appellants did not
prevail.
With respect to their Third Cause of Action, Breach of Implied Warranty of
workman-like performance, the jury expressly found that the Respondent had not breached his
implied warranty of workman-like performance.

In the Appellants' Complaint for fraud, they alleged damages of not less than
$171,592.00.

The jury made the determination that the Appellants were entitled to $63,331.00.

Even though there is no record upon which this Court could make a determination that
the Appellants were the prevailing party it is clear that the Appellants far overreached in their
demands against the Respondent.

They lost on three of their claims and recovered less than a

third of the amount they were asking for in their Amended Complaint.

III.

STATEMENT OF THE LAW
Idaho Code § 12-120(3) mandates an award of attorneys' fees arising out of a commercial

transaction to the prevailing party.
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Idaho Code § 12-121 allows attorneys' fees to a prevailing party if the matter is defended
frivolously and without foundation. IRCP 54(e)(1)
Rule 54( d) (1 ) establishes the rule regarding the determination as to who is the prevailing
party.

Rule 54(d)(1 )(B) states as follows:
Prevailing Party. In determining which party to an action is a prevailing
party and entitled to costs, the trial court shall in its sound discretion consider the
final judgment or result of the action in relation to the relief sought by the
respective parties. The trial court in its sound discretion may determine that a
party to an action prevailed in part and did not prevail in part, and upon so finding
may apportion the costs between and among the parties in a fair and equitable
manner after considering all of the issues and claims involved in the action and the
resultant judgment or judgments obtained.
The standard for determining whether or not a Court has properly determined if a party is

a prevailing party is "abuse of discretion".

Kuhn vs. Colwell Banker Landmark Inc., 150 Idaho

245 P.3d, 992, 997 and 1007 (Idaho 2010).

The Respondent recognizes that if a party commits fraud in inducing someone to enter into
a commercial transaction that an award of attorney's fees is appropriate under Idaho Code 12-120

(3). See Blimka vs. My Web Wholesaler LLC 143 Idaho 723, 728-729,152 P.3d, 594, 599-600
(2007); also cited in Triad Leasing and Financial Inc., vs. Rocky Mountain Rogues, Inc., 148
Idaho 503, 224 P.3d 1092 ( Idaho 2009). However, in this case there is no record to demonstrate
when the alleged fraud occurred thereby triggering a claim for attorney's fees under that case law.
I

Farmer's National Bankvs. Shirley, 126 Idaho 63,878 P.2d 762, 73 (Idaho 1994).
Implicit in the District Court's decision and evident from the Record is the fact

that Respondent did not defend this case frivolously.

Therefore, an award under I.C. 12-120 is

not appropriate.
I In the case of Triad Leasing, this Court made this observation with respect to the failure of one of the parties to support their allegations
of fraud in the record: "In their briefs on appeal Lessees do not cite to any evidence in the record supporting their fraud allegation against seller." 224
P.3d at 1099.
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IV.

CONCLUSION
In light of the fact that the Appellants failed to provide the Court with a record upon

which to make a determination concerning the appropriateness of an award of attorney's fees,
this Court should grant judgment in favor of the Respondent, Darin Davis.
Alternatively, this Court should find that the Appellants were not a prevailing party and
the District Court properly exercised its discretion in making the determination that the
Appellants were not the prevailing party at the trial court level and that the District Court was
correct in denying the Appellants' request for attorney's fees and costs.

A. ATTORNEY'S FEES ON APPEAL
Respondent requests attorney fees on appeal pursuant to I.C. 12-120 and IRCP
54(d)(1)(B).
Dated this

day of November, 2011.

DAVID H. MAGUIRE
MAGUIRE & PENROD
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CERTIFICATE OF SERVICE
I certify that I am a licensed attorney in the State of Idaho and on November 9,
2011, I served a true and correct copy of the RESPONDENT'S BRIEF on the following by the
method designated below:
Supreme Court
451 W. State Street
Boise, ID 83720

[ x ] U.S. Mail [] Hand-delivered [] Facsimile

Lance J. Schuster
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, ID 83404

[ x ] U.S. Mail [] Hand-delivered [] Facsimile

DAVID H. MAGUIRE
MAGUIRE & PENROD
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